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GUIDANCE WITH RESPECT TO 940 CMR 8.00 €t. seg. (as amended)

On October 17, 2007 the Office of the Attorney General amended 940 CMR 8.00 et. seg., the
regulation under the Consumer Protection Act that identifies unfair and deceptive acts or practicesin
connection with mortgage brokering and mortgage lending. The new amended regul ations were issued
following an extensive comment period and after four hearings were held statewide between September
18 and 21, 2007. The new regulationswill take effect on January 2, 2008.

Since the regulations were promul gated, the Office of the Attorney General has received inquiries
concerning the scope of certain regulations and questions relating to implementation of the regulations.
The Office of the Attorney General has changed certain parts of the regulation, first by extending the
effective date (which occurred in November); second, by changing Section 8.05 which requires certain
disclosures to be provided to consumers; and third, by revising Section 8.06(16) to account for so-called
“No Income” products. Also, in order to provide clarity on the issues raised in communications with the
Office of the Attorney General, and to assist in the implementation of the regulations, the Office of the
Attorney General issues this guidance.

Effective Date
Q: When arethe new regulations effective?

All the revised regulations are effective January 2, 2008. When the regulations were first
announced, certain parts were effective January 2, 2008, while most parts were effective
November 15, 2007. On November 12, 2007, the Attorney General announced that all of the
regulations would be effective January 2, 2008, in order to provide industry participants
additional time to understand, and prepare implementation of, the new regulations. All
regulations are effective January 2, 2008.

Q. Dotheregulations affect mortgage loansthat are “in the pipeling” prior to January 2, 2008 but
have not closed by the effective date?

No. In order to provide certainty to lenders and brokers and in order to prevent disrupting loan
transactions that were planned in 2007 but still await consummation or “closing,” the regulations
will apply only to loan applications received on or after January 2, 2008. If aborrower provides a
complete loan application to a broker or lender in advance of January 2, 2008, then these
regulations will not apply to that prospective loan.
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Changesin the Regulations Since their Announcement in October
Q. What has changed sincetheseregulations wer e first announced on October 17, 20077

Three things have changed since these regulations were first announced on October 17. First, the
effective date changed. The effective date initially was November 15, 2007 for most of the
regulations. In November, the Attorney General changed the effective date to January 2, 2008
for all regulations. Second, the office of the Attorney General changed the originally announced
regulation by revising Section 8.05 governing disclosures to borrowers. The original revised
regulation required two disclosure forms—one for brokers and one for lenders—that were
required to be provided to borrowers. As of thefiling of the final regulation, those new forms are
no longer required. Instead, Section 8.05 providesthat it is unfair or deceptive for alender or
broker to fail to provide to a borrower a disclosure required by federal or state law. Third,
Section 8.06(16), which restricts the use of so-called “ stated income” products, has been revised
to account for so-called “No Income” loan products. These products—where alender in no way
considers employment status or income because the lender’ s decision is based on other criteria—
no longer require a borrower’s signed statement of income. See Sections 8.03 (definition of “No
Income Loan Product™) and 8.06(16).

Scope of Regulations
Q. Dotheseregulationsapply only to “subprime” mortgage loans?

Sections 8.02 and 8.03 exempt reverse mortgages and open-end home equity lines of credit from
these regulations, as well as reduced interest rate mortgage originated under governmental
affordable housing programs. See Sections 8.02 (Scope) and 8.03 (definition of mortgage loan).
Beyond those exemptions, the regulations apply to al residential mortgage loans, not any
particular subset of loans. The application of the regulationsis not limited to loans known as
“subprime,” high cost, or nonconventional loans.

Q. Arebanksor depository institutions excluded from the regulations?
No. Banks and depository ingtitutions are not exempt from the regulations. Banks and
depository institutions, presuming they make residential mortgage loans, are “mortgage lenders’
under the regulations.

Q. Dotheregulations apply to commercial loansor only residential mortgage loans?
The regulations apply only to residential mortgage loans, not to commercial loans. The
definitions for “mortgage broker,” “mortgage lender,” “mortgage loan,” and “residential

property” in the regulations all reflect the application of the regulations to residential mortgage
loans.
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Assessment of Reasonable Ability to Pay (Section 8.06(15)

Q. Under subsection 8.06(15), may a lender or broker qualify a borrower for an adjustablerate
mortgage with a fixed starter rate based on the borrower’s ability to repay only at the fixed starter
rate?

No, the lender or broker must also take into account the loan rates and terms that adjust following
the fixed rate period. Section 8.06(15) requires that lenders or brokers must reasonably determine
the borrower’ s ability to repay the loan. That determination must take into account the
borrower’ s ability to pay at the fully-indexed rate. If the duration of the fixed starter rateis
relatively short (such as 2 or 3 yearsfor 2/28 or 3/27 ARM loans), then in order to comply with
Section 8.06(15) the lender certainly should determine the borrower’ s ability to pay the monthly
payments at the fully indexed rate, following the ARM adjustment. If the duration of the fixed
starter rate is considerably longer (such as 5, 7 or 10 years), then the lender has increased
flexibility in taking into account the fully indexed rate in reasonably ng the borrower’s
ability to repay. (See further discussion immediately below).

Q. Doesthisregulation mean that the borrower must be qualified for the loan based on the ability
to pay at theinterest ratethat adjustsupward in the future, even if theinitial interest rateis fixed
(and the adjustment does not occur) for five, seven or ten years?

The overarching principle set forth in Section 8.06(15), set forth in the first sentence, is that
lenders and brokers, based on information known at the time the loan is made, must “ reasonably
believe” that “the borrower will be able to repay the loan.” The second sentence then requires
that the determination of a borrower’ s ability to repay “shall take into account, without limitation,
... the borrower’ s ability to repay at the fully indexed rate....” Therefore, lenders and brokers
must take into account upward adjusting terms and their impact on scheduled payments.
Accordingly, with respect to atwo year fixed/twenty-eight year adjustable loan, alender could
not qualify aborrower based on the two year introductory terms alone, without taking into
account the predictable increase in payments two years after loan origination. Likewise with an
ARM loan that features a much longer fixed rate period (for instance, five, seven or aslong as ten
years), the lender still must take into account the future increase in interest rate and its impact on
monthly payments. The regulation does not dictate precisely how lenders and brokers must
underwrite ARM loans to account for those upward adjustments. But the regulation plainly
prohibits lenders and brokers from ignoring those upward adjustments and increased payments—
qualifying borrowers based only on a short term, low interest rate and artificially low monthly
payment.

In determining how to take into account increased rates, changed terms or increased payments
following an ARM adjustment, it is expected that lenders and brokers would reasonably take into
account, for example:

i) theduration of theintroductory, fixed rate period;
i) the magnitude of the ARM adjustment when it occurs;

iii) subsequent ARM adjustments, accounting for caps applicable to periodic adjustments as
well as overal caps;

iv) the resulting impact on the borrower’ s expected monthly payment obligation; and
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v) other underwriting criteria used by the lender to reasonably determine whether the
borrower will be able to repay the loan both during the introductory period and after the
ARM adjustments.

Q. Doesthisregulation requireall lendersto collect an escrow for property tax or insurance
payments?

No. Thisregulation does not mandate that lenders collect property tax or insurance escrows. The
regulation does require that lenders, when determining a borrower’ s ability to repay, must take
into account property taxes and insurance based on tax and insurance costs on the property at the
time of the loan, regardless of whether the lender collects them.

Restrictions on Stated |ncome or No-Doc L oans (Section 8.06(16))

Q. Does subsection 8.06(16) ban the use of “no—doc” or “stated income” loans?

No, those loan products may still be offered and used. In order to curtail abuse of these products,
this subsection requires lenders to obtain a signed statement from the borrower stating borrower’s
income, even though alender may choose not to verify or document the income so stated by the
borrower. The signed statement also must disclose the impact of the no- or low-documentation
feature on the loan terms and costs.

Q. Arethereexemptionsfrom thispart of theregulation? For instance, for loanswith low loan-to-
valueratios, or where an existing borrower isobtaining a refinancing to decrease theinterest rate
or toimprove other terms?

Section 8.06(16) provides one exception from part of the regulation, for “No Income Loan
Products.” A “No Income Loan Product” is one where the lender, pursuant to its written
underwriting or origination policy, in no way considers a borrower’sincome or employment
status. If abroker arranges or alender makes aloan using a No Income Loan Product, then he or
she need not collect a signed statement of the borrower’ s income as required by clause (a) of
Section 8.06(16). The broker or lender still must disclose how the No Income L oan Product
increases the applicable interest rate or other costs, if that isthe case.

Beyond that exception, Section 8.06(16) does not include exemptions for certain loans or
borrower characteristics. For any loan where the broker or lender considers income but does not
require documentation to verify the borrower’ s income, the broker or lender must have the
borrower sign adocument that (i) identifies income and source of income and (i) disclosesthe
impact of the low-documentation or no-documentation loan product on the loan terms.

Q. Hasthe Office of the Attorney General issued a form to comply with Section 8.06(16)7?

No. The regulation does not specify or require a particular form.

Guidance for 940 CMR 8.00 Page 4 of 12 12/2007



Mortgage Broker Conflicts of Interest and Mortgage Broker Compensation
(Section 8.06(17))

Q. Does Section 8.06(17) of theregulation ban all Yield Spread Premiums, or YSP’'s?

No, Section 8.06(17) does not ban all Yield Spread Premiums (Y SP's”). It bans only those kind
of YSP's, and other forms of broker compensation, that place the broker’ s financial interest into
conflict with the interests of the broker’s client.

Section 8.06(17) sets forth two principles, both of which serve to prohibit an unfair conflict
between the broker’ sinterests and those of the borrower/client. First, it isunfair or deceptive “for
amortgage broker to process, make or arrange a loan that is not in the borrower’ s interest.”
Second, “where the financial interest of a mortgage broker conflicts with the interests of the
borrower ... , the broker shall disclose the conflict and shall not proceed to process, make or
arrange the loan so long as such a conflict exists.”

This regulation acknowledges, of course, that brokers expect to be paid for their services, in some
manner. YSP's, generally speaking, are aform of broker compensation where the lender pays a
broker for selling aloan, not through points or other charges paid at the loan closing (and often
paid from the loan proceeds), but instead by the lender paying the broker a certain amount, or
certain percentage of the loan, outside of closing. The Y SP then would permit the lender to
recoup over the loan period that compensation paid to the broker. By itself, and with appropriate
disclosure, that type of Y SP does not raise a conflict between the broker’ s interests and those of
the client. Even though in those circumstances the interest rate on aloan may increase if a broker
gets paid a Y SP, the alternative to this Y SP arrangement typically would have the borrower pay
sales costs in the form of fees or a point (or points) at closing. Because both alternatives require
the borrower to pay compensation to the broker — directly through afee at closing or indirectly
through a dlightly higher interest rate that funds the Y SP — this general concept of Y SP
compensation does not necessarily raise a conflict of interest and therefore is not banned by the
regulation, provided that the compensation options are accurately disclosed to borrowers.

In contrast, in a situation where a broker is paid Y SP compensation that escalates upward as the
loan interest rate increases, with no corresponding benefit to the borrower (such as the benefit of
avoiding points or closing costs), that type of Y SP generates a conflict between the financial
interest of the broker and the borrower’ sinterest. Section 8.06(17) makes such a conflict of
interest unfair or deceptive in violation of the Consumer Protection Act, M.G.L. c. 93A.

Q. Must YSP'sbedisclosed to the borrower?

Yes. Section 8.05(2) of the regulations requires lenders and brokers to disclose to borrowers all
material factsrelating to atransaction. All compensation paid by lenders to brokers, and how that
compensation is calculated, are material facts that must be disclosed to borrowers. Further,
federal and state laws that require certain borrower disclosures reinforce that Y SP’'s and other
broker compensation must be disclosed (for example, the HUD-1 settlement statement requires
disclosure of YSP's).
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Q. Dotheseregulations mean that a mortgage broker can no longer arrange a loan with no closing
costs/no points, and instead must collect any fees or pointsdirectly at the closing?

No. Section 8.06(17) permits a mortgage broker to offer a borrower aternatives with respect to
how the mortgage broker’ s compensation will be paid. For example, if abroker arrangesano
closing costs/no points loan, then often the broker will be compensated directly by the lender
through aYSP. Inthat case, as an alternative to paying the closing costs at closing, the
borrower’ sloan would be at a slightly higher interest rate. Often the borrower may be ableto
obtain alower interest rate, but would have to pay closing costs. Further, the borrower may even
be able to pay cash to reduce their interest rate (for example, “discount points’). Itispermissible
for abroker to present choices to borrowers, which often reflect options between up-front costs to
the borrower versus longer term costs such as an increased interest rate. It isnot permissible
under this regulation for the financial interest of the broker to conflict with the interest of the
borrower.

Q. How can a broker determinewhen the broker’s compensation generates a conflict with the
interests of their client, the borrower?

Set forth below is a simple example of some basic compensation optionsinvolving a potential
combination of Y SP' saswell as points. Presume, for purposes of this example, that a borrower has
chosen to use a broker to obtain a mortgage loan. The borrower qualifies for, and has chosen, a 30-
year fixed rate mortgage. Also presume with respect to al the scenarios below, for sake of simplicity,
that al lenders with whom the broker places |oans have offered the same terms and the same set of
compensation options. As reflected in the chart, the borrower qualifiesfor a 7.0% interest rate if
willing to pay 1.5 points at closing, and qualifies for a no-points, no-closing-costs loan at 7.5%, with
the lender paying broker a'Y SP equal to 1.5 points. There are optionsin between those, as well as
others, reflected in the chart below. Please keep in mind that these figures are for illustrative
purposes only. These regulations do not authorize any particular level of compensation to mortgage
brokers or originators:

Points YSP
Scenario at closing Interest Rate Lender to Broker
A 15 7.00% Zero
B 0.75 7.25% .75%
C Zero 7.50% 1.5%
D Zero 7.75% 2.25% [conflict]
E 15 7.50% 15% [conflict]

In each of scenarios A, B and C, there is a benefit to the borrower when the broker is paid by Y SP,
namely, areduction in points paid at closing. Further, the broker’s compensation, though paid in
different ways, is roughly equivalent (1.5 points) in each scenario A, B and C. In contrast, in this
example (which presumes that each of these scenarios A through E is available to the borrower),
scenario D and E portray a conflict between the broker’ s compensation and the borrower’ s interest.
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In scenario D, the broker increased his compensation .75% on account of the borrower’ s increased
interest rate, with no corresponding benefit to the borrower (as compared to A, B and C). In scenario
E, the broker received both points and Y SP, increasing his compensation (as compared to A, B and
C), ignoring the available option (scenario C) that would have achieved the same interest rate without
paying the broker 1.5 points at closing.

Q. Can the Office of the Attorney General provide an example of what Y SP’s are per missible and
what Y SP’swould violate the regulation?

Following is asimple example to illustrate the discussion in the previous questions concerning
Section 8.06(17). Thefirst two options below show borrower choices, including Y SP
compensation, that would not violate the regulation.

Presume that a borrower needs aloan for $200,000 to purchase a home.

First Option: The broker explains to his client that he can place the client in a 30-year
fixed rate loan at 7.50%. Presume that thisisthe lowest rate for which the borrower
qualifies. The broker explains that, to cover broker’s costs, that loan will cost one point
(or $2,000), to be paid at the closing. The broker further explains that the borrower can
either pay that $2,000 in cash or can fold it into the loan, in which case the borrower will
then need to borrow $202,000.

Second Option: The broker explains a second option to the borrower. |f the borrower
would prefer not to pay a point, then the broker can place the borrower in a 30-year fixed
rate loan at 7.75%, with no points. The broker further explains that, if you choose this
approach, the lender will pay the broker directly $2,000. That amount will not increase
the borrower’ s loan amount, but of course, the loan will be more expensive because of
the higher interest rate (plus .25%).

In this scenario, the broker has presented two compensation alternatives to the borrower
and those aternatives do not present a conflict between the broker’ s financial interest and
the borrower’s. They are reasonable alternatives for the borrower, and each compensates
the broker roughly the same.

Third Option, impermissible because it generates a conflict of interest: Presume again
that the borrower needs a $200,000 loan and qualifies for athirty year fixed rate. The
broker offers to place a 7.5% loan with afee equal to one point ($2,000). The broker
offers the aternative of placing a 7.75% loan with no points, where the broker will be
compensated $2,000 by the lender, through a'Y SP. Further, pursuant to a rate sheet
provided by the lender, if the broker closes aloan with an interest rate of 8.00% loan, the
broker will be paid 2 points by the lender, or $4,000. If the broker offered to place his
client in the 8.00% loan, to generate additional compensation from the lender, that
recommendation would violate Section 8.06(17). In that scenario, the broker’s
compensation increased for recommending to his client a more expensive loan. The
financial interest of the broker conflicted with his client’ s interest, and under the
regulation it is unfair or deceptive for that transaction to go forward so long as the
conflict exists.
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Q. If aconflict exists between the broker’sfinancial interest and the borrower’sinterest, can the
loan transaction go forward so long asthe conflict isdisclosed to the borrower ?

No. Under the regulation, if a conflict exists between broker and borrower’ s interests, the broker
must disclose the conflict and “shall not proceed to process, make or arrange the loan so long as a
conflict exists.”

Q. If aconflict exists, can the loan transaction go forward if the broker getsthe borrower to sign a
form that acknowledges the conflict and waives any objection?

No. Under the regulation, if a conflict exists between broker and borrower’ s interests, the broker
must disclose the conflict and “shall not proceed to process, make or arrange the loan so long as a
conflict exists.”

Q. If onebroker, generally speaking, charges 1.5 points per loan transaction, whether compensated
in pointsor chargesat closing or compensated via a Y SP, but another broker in the samelocality
chargesonly about 1 point per loan, isthefirst broker obligated to change his pricingto avoid a
conflict of interest because a borrower may be able to pay less by using a competing broker?

No. The conflict of interest analysisis specific to each mortgage broker. The regulation does not
require all brokersto charge the same amount, and does not require brokers to match the
compensation rates of any competitor.

Q. If aperson holds both a mortgage broker license and a mortgage lender license, when does
Section 8.06(17) apply and when does section 8.06(18) apply?

In circumstances when a person is acting as a mortgage broker, he or she must comply with
subsection 17, and if a person is making a loan as mortgage lender than he or she must comply
with subsection 18. It isunderstood that certain persons hold both lender and broker licenses, and
their obligations under the regulations will depend on the capacity in which they operate. Note
that, under Section 8.06(7), a person may not receive compensation, in the same transaction, as
both a broker and alender. See also Division of Banks regulations, 209 C.M.R. 42.04(4) &
42.07(4) (prohibiting a licensee from serving as both lender and broker in the same transaction).

Anti-Steering Provision for Mortgage L ender s (Section 8.06(18))

Q. Arelendersallowed to offer special pricing or special loan termsfor particular categories of
borrowers? For instance, can a lender offer a better interest rate, or better loan terms: a) to a
borrower that has multiple accounts with alending bank? b) to a borrower that has a successful
payment history on other accountswith the same lender ? ¢) to a borrower that agreesto make
monthly payments using an automatic debit feature?

Section 8.06(18) is designed to prohibit a mortgage lender’ s loan originators from steering
borrowers to higher cost loans and to prohibit price gouging, that is, charging increased costs and
fees that bear no relation to the borrower’ s qualifications or the credit risk posed by borrower.
The regulation achieves this by requiring that alender’ s pricing model, and the costs features of a
loan, must be based on a borrower’ s credit criteriaand “bona fide qualification criteria.”
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The regulation does not, however, dictate the “bona fide qualification criteria’ that lenders may
consider in underwriting and pricing aloan. Instead, bona fide qualification criteria“shall mean
those criteria that alender, pursuant to written loan underwriting or origination policies, takes into
account in determining whether to extend a mortgage loan.” This requiresthat the criteria be
reflected in the lender’ s written policies, but does not dictate the criteria that may be considered.
Of course, alender cannot use criteria that discriminate based on race, ethnicity or other criteria
prohibited by law. This regulation, however, extends beyond unlawful discrimination to prohibit
steering borrowers to higher cost products based on factors other than “bona fide qualification
criteria”

Therefore, each of the examples referenced above would be permissible so long as the lender has
made a determination, reflected in its underwriting or origination policies, to consistently take
those criteriainto account. It makes sense that alender, in deciding whether to extend credit and
on what terms, would take into account things like multiple accounts, or the lender’s prior credit
history with the borrower. Likewise, it makes sense that alender would positively view a
borrower’ s automatic payment agreement in its determination whether to extend credit and on
what terms. So long as lenders apply their bona fide qualification criteria consistently, they
would not violate Section 8.06(18).

Q. Under Section 8.06(18), can a borrower pay a discount point to reducetheloan’sinterest rate,
without violating the requirement that pricing models and cost features be based on credit or bona
fide qualification criteria?

Yes. Solong as the same set of loan options and costs features — including in this example the
ability to pay money to buy-down the borrower’ s interest rate — are made available to all
borrowers with similar qualifications, this regulation does not ban those options.

Q. Does Section 8.06(18) prevent a lender from carrying out its goals under the Community
Reinvestment Act or other programsdesigned to target lending to communities or borrowersthat
arein need?

No. A lender’singtitutional goals under the CRA or similar programs presumably would be
reflected in the lender’ s underwriting or origination policies and, therefore, may be taken into
account in determining whether to make loans and on what terms.

Q. Does Section 8.06(18) limit the flexibility of mortgage lenders or community banksto offer
gpecial or favorable termsto borrowers? For instance, if a homeowner currently hasa subprime
loan and faces potential default and the homeowner would not qualify for a conventional loan, can
alender offer special termsto help the borrower refinance? Or if alocal teacher hasdifficulty
affording paymentson a conventional loan, can a lender offer special termsto help make housing
affordable?

The new regulations do not prohibit lenders from addressing the unique needs of different
borrowers, including needs to refinance subprime loans. Section 8.06(18) is designed to ban
lender price-gouging, steering into higher cost products, and impermissible discrimination, while
maintaining a lender’ s flexibility to establish its own “qualification criteria” The regulation
requires that alender’ s bona fide qualification criteria be reflected in a written underwriting or
loan origination policy. However, the regulation does not dictate alender’ s bona fide
qualification criteria. Accordingly, lenders may consider avariety of reasonable qualification
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criteria (so long as not otherwise prohibited by law, such as race or ethnicity). Thus, a
community-based lender could reasonably determine that its underwriting or loan origination
policies will take into account, for instance, a policy to encourage home ownership for first-time
homebuyers, or apolicy to assist teachers or firefighters to live in the community where they
work. Similarly, alender could have an underwriting or loan origination policy that reflected a
policy to preserve home ownership by extending certain favorable terms to borrowers who need
relief (e.g., refinancing) from unaffordable, predatory loans. Those types of reasonable and
beneficial lending policies are not prohibited by this regulation. Indeed, the Office of the
Attorney General encourages that type of lender flexibility which will be necessary to preserve
home ownership for borrowers facing unaffordable loans. This regulation preserves lender
flexibility, but prevents abusive practices like steering and discrimination.

Q. Does Section 8.06(18) prohibit lendersfrom “meeting the competition” to make aloan? For
instance, if a potential borrower provides a quote from a competitor at a % point lower interest
rate, can alender reduceitsrateto try to meet the competition and win the customer’s business?

Section 8.06(18) does not stop lenders from competing with each other to win the business of
borrowers. As athreshold matter, the Consumer Protection Act, M.G.L. c. 93A, isdesigned to
protect consumers as well as to promote fair competition. The statute, and these regulations
under the statute, must be interpreted consistent with that statutory purpose. Accordingly, the
regulations should not be interpreted in a manner to discourage competition, including price
competition.

Section 8.06(18) does prohibit unbridled discretionary pricing of loan products, by requiring that
alender’ s pricing model and loan cost features be based on a borrower’ s qualification criteria.
The regulation thus prevents loan originators from steering borrowers to higher cost loans or
charging increased costs and fees that bear no relation to the borrower’ s qualifications or the
credit risk posed by borrower. The regulation does not dictate the “ qualification criteria’ that
may be considered by alender, although it does require that those criteria be reflected in awritten
loan underwriting or origination policy. A lender could reasonably choose to include, among the
qualification criteriait considersin its loan origination policy, the need to meet a competitive
guote in order to win a customer’ s business. If that permissible flexibility were misused—for
instance, as ajustification for price gouging or discrimination—then such misconduct would not
comply with the regulation; the purported qualification criteriawould not be bona fide. So long
asthisflexibility is not used as a subterfuge for prohibited conduct, Section 8.06(18) allows
lenders to meet the competition as part of their loan origination policies.

Disclosure Forms (Section 8.05)

Q. Why did the Attorney General change the disclosureregulation in Section 8.05 from the version
announced on October 17, 20077

Severa reasons. First, one focus of the Attorney General disclosure form wasto require lenders
and brokers to prominently disclose to borrowers the impact on monthly payments of interest rate
adjustments that occur with adjustable rate mortgage (“* ARM”) loans, sometimes referred to as
the “payment shock” of ARM loans. In November 2007, Governor Deval Patrick signed
legislation that addresses i ssues surrounding nonconventional mortgage productsincluding ARM
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loans particularly. Under the new law, a borrower may not be placed into a nonconventional
ARM loan unless they affirmatively opt in to that product, and then only after completing
counseling by a certified counseling agency. That law significantly changes the process of
buying ARM loans for Massachusetts borrowers, causing the Attorney General’ s office to

reeval uate the disclosure aimed substantially at the same risks posed by ARM loans. Second, the
office has heard in recent weeks and months from numerous stakeholders that questioned the
utility and value of a new disclosure form, which would be added to a number of other borrower
disclosure forms already required by federal and state law. Given the number of existing required
disclosures and in order to avoid adding duplicative or inefficient requirements the already paper-
intensive mortgage loan process, the Attorney General determined it was best to reconsider
adding new required disclosures and instead will work to impact existing disclosure requirements,
by working with the Division of Banks and other regulators to ensure consumers get the
information they need concerning their mortgage loan.

Q. Doesthisnew Section 8.05 supersede the old Section 8.05, which required form disclosuresfor
certain home equity loans?

Yes. The amended Section 8.05 supersedes the prior version, which required that certain forms
be used. The prior Attorney General disclosure forms, which pertained to certain types of
mortgage loans, are no longer required. Instead of requiring an additional disclosure form, this
regulation simply requires compliance with other disclosure requirements in state and federal law.

Q. Doesthisregulation demand that a lender or broker trandate disclosuresinto all possible
languages, regardless of costs? And must alender or broker provide an adult interpreter for all
languages, regar dless of costs?

No. Section 8.05(3) requires that lenders and brokers “take reasonabl e steps to communicate the
material facts of [loan] transactions in alanguage that is understood by the borrower.” The
regulation then provides a“ safe harbor,” that is, ways that alender or broker can assure
compliance with the “reasonable steps’ requirement. That safe harbor provides that “reasonable
steps which shall comply with this regulation may include but shall not be limited to: @) using
adult interpreters; and b) providing the borrower with a transated copy of [disclosure forms].”
Those steps thus are not required, but would comply with the regulation if taken.

Relation to Other Laws

Q. How dotheseregulations change the law? Isthisthefirst time chapter 93A hasbeen applied to
mortgage lender s and mortgage broker s?

In agenera sense, these regulations do not change the law. The Consumer Protection Act,
M.G.L. c. 93A, haslong applied to mortgage brokers and lenders. In the absence of these
regulations, it is still unlawful for mortgage lenders or brokers to engage in unfair or deceptive
acts or practices —to mislead borrowers, to fail to disclose material facts such as how brokers are
compensated, or to make loans with unconscionable terms. The Attorney General, prior to
promul gating these regulations, has brought enforcement actions alleging, for instance, that it is
unfair or deceptive for alender or broker to fail to reasonably assess a borrower’ s ability to pay
(an issue now addressed by Section 8.06(15)) or for brokers or lenders to steer borrowers to more
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expensive products in order to increase broker or loan officer compensation (an issue now
addressed by Sections 8.06 (17) and (18)). Indeed, each of the standards of conduct set forth in
the regulations can be traced to the Office of the Attorney General’s experience in investigating
and litigating chapter 93A enforcement actions against brokers or lenders. Accordingly, in that
manner these regulations do not change the existing law. 1n addition to authorizing Attorney
General enforcement actions, however, the Consumer Protection Act authorizes the Attorney
General to issue regulations that identify specific conduct as unfair or deceptive. That iswhat
these new regulations do in the business of selling residential mortgage loans. Once unfair or
deceptive conduct isidentified by an Attorney Genera regulation, aviolation of the regulation
comprises an unfair or deceptive act or practicein violation of M.G.L. c. 93A. The regulations
provide more precise standards for fair and nondeceptive lending practices.

Q. Aretheseregulationsrelated to the Massachusetts law passed in November 2007 that contains
new provisionsrelated to certain mortgage loans, mortgage originators and foreclosur e protection?

These regulations are issued by the Attorney General under the Consumer Protection Act, M.G.L.
c. 93A. They are not promulgated pursuant to any other law, including alaw recently passed by
the Massachusetts Legislature. That law provides new protections for homeowners facing
foreclosure, including a 90-day right to cure, requires broader licensing of mortgage originators,
and places restrictions on the sale of nonconventional adjustable rate mortgage loans, anong
other things. The provisions of the Attorney General’ s regulations are not present in the recent
Massachusetts statute. The regulations thus complement the new law.

Q. Why isthe Attorney General implementing these r egulations now, when federal regulator s also
are considering new standar ds to protect consumerswho pur chase mortgage loans?

The Office of the Attorney General determined, based on its experience investigating and
litigating unfair and deceptive lending practices, and based on the public hearings preceding these
regulations, that certain unfair and deceptive conduct was sufficiently widespread that it
demanded to be addressed by regulationsin order to ensure that the misconduct is not repeated in
the future. In recent months, other regulators also have sought to address similar issues.
However, the new Massachusetts law does not include the standards set forth in these regulations.
Likewise, the U.S. House of Representatives passed a bill, but that measure has not passed the
Senate. Also, federal banking regulators have announced an intention to issue proposed
regulations that may address certain unfair or deceptive lending conduct, but those proposed
regulations may take months or years to be finalized and effective. In light of the scale of recent
lending misconduct observed by the Office of the Attorney General, the Attorney General is
unwilling to wait for othersto issue standards of lending fairness to protect Massachusetts
consumers. However, if state or federal regulators enact new laws that touch on the mortgage
broker and lender standards set forth in 940 C.M.R. 8.00, the Office of the Attorney General will
promptly analyze those new laws to ensure consistency and avoid having in place regulations that
are duplicative or unnecessary.
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